
Review and Recommendations of the Public Procurement Bill (2022)

Executive Summary

The Organization for Responsible Governance (ORG) in its efforts to promote Good Governance in The Bahamas recognizes Public

Procurement as a cornerstone of strategic governance and a crucial pillar of service delivery for governments worldwide. Procurement

can also contribute to achieving pressing policy goals such as environmental protection, innovation, job creation, and the development

of small and medium enterprises. In addition, a well-governed public procurement system can play a crucial role in fostering public

sector efficiency and strengthening citizens’ trust. However, according to the Organization for Economic Cooperation and Development

(OECD), public procurement remains the government activity most vulnerable to waste, fraud, and corruption due to the size of the

financial flows involved. To this point, a practical, transparent and accountable public procurement system is noted in the Inter-American

Convention Against Corruption as a necessary measure for fighting anti-corruption (1996).

The Public Procurement Act (2021) passage created a public procurement regime with oversight of government acquisition of goods

and services in The Bahamas. The enactment of this law was anticipated to engender new levels of transparency and accountability in

government tendering services.

Stating concerns about the efficacy of the law and its ability to meet its policy objectives, the Government has committed to repealing

the 2021 Act and enacting new legislation. Accordingly, a Public Procurement Bill (2022) was tabled on October 12th, 2022, by the

Government of The Bahamas to repeal the Public Procurement Act (2021). The Prime Minister stated the objectives of the Bill are:
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● To increase transparency by expanding the number of procurement contracts subject to tender committee review;

● To create greater administrative efficiency by increasing financial thresholds for committee review, board review, and cabinet

review;

● To discourage and detect procurement process abuse by the expansion of control mechanisms; and,

● To encourage the development of Micro, Small, and Medium Enterprises (MSMEs), women-owned, youth-owned, and Family

Island businesses.

ORG supports these objectives as they reflect the principles of Good Governance, Sound Fiscal management, and inclusive Economic

Development.

Given the importance of public procurement to governance in The Bahamas and the opportunity it brings for economic inclusion and

greater effectiveness and efficiency in government spending, ORG has thoroughly reviewed a number of recommendations to

strengthen the Bill and achieve global and regional standards of Transparency and Accountability. This brief has been developed for the

consideration of Parliamentarians, civil society, the private sector, and members of the public as a means to strengthen the pending

legislation further. ORG has reviewed the Public Procurement Bill (2022) against the above-stated objectives, comparing the pending

Bill to the Public Procurement Act (2021) and against well-established examples of best practices, such as guidance from the

Organization for Economic Cooperation and Development (OECD) and National Institute of Government Purchasing (NIGP) for Public

Procurement. Moreover, analysts consulted regional and relevant examples of legislation from jurisdictions such as Jamaica, The United

Kingdom, and Australia. Finally, ORG has looked at the local implications of the considered legislation and regulations. Priority was

placed on increasing access to procurement opportunities for local Micro, Small, and Midsize businesses; timely and comprehensive

reporting of awarded procurement contracts; establishing a fair, independent, and accessible appeal process; and the reduction of the

instance and perception of corruption and maladministration in The Bahamas.
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The recommendations offered are intended to produce an effective and productive policy that ensures the best value for money, the

most inclusive economic opportunity, and the broadest sustainable outcomes in the procurement of the Government on behalf of the

Bahamian people.

Glossary

Term Definition
Part Parts of the Public Procurement Bill (2022) such as the Preliminary, Public Procurement Authorities or Challenges and Appeals

Tribunal.

Section Respective section within the Public Procurement Bill (2022).
Subsection Part of a legislation subsidiary to another section within the Public Procurement Bill (2022).
Notes ORG’s commentary on a particular part or section of the legislation.
Action What has been done in the pending legislation in comparison to the Public Procurement Act (2021).
Reaction ORG’s response to action intended by pending legislation.
Recommendation Commentary on what should be undertaken in correspondence to recommendation.

Part 1: Preliminary

Part Section Sub
secti
on

Notes Action Reaction Recommendation

(1) (2) Interpretation The current Bill includes several different interpretations. Some

explicitly define terms referenced in both bills, such as "Head,"

consulting services," "Framework agreement," and "national

bidder." Others redefine terms such as "High-Value Procurement,"

which now does not have a defined threshold.

Addition Endorsed by
Best
Practices

Remain as is.
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Finally, the current Bill introduces added terms that reflect new

parts of the law, such as "international funding agency," Electronic

Reverse Auction," "Direct Award," and "development preference."

However, as per the OECD and Global Institute for Fiscal

Transparency (GIFT), more exhaustive descriptions are considered

best practices.

3 (Application of

the Act)

The 2021 Act and the current Bill reference categories of

procurement contracts excluded from the application of this law.

Some categories, such as those related to international funding

agencies or treaties, are excluded, given that they may have

predefined procurement regulations or requirements embedded in

the funding mechanism. Others are excluded based on governing

rules that are different. Such as providing international assistance

and development aid; international agreements related to the

stationing of troops and support of Military forces stationed outside

of the country and those related to international agreements

between the Government and one or more foreign country and

covering goods, works, or services, intended for the joint

implementation or exploitation of a project; this also applies to

employment contracts. Including these provisions in legislation

reflects a typical standard and tone as those contained within

procurement laws in the region and globally.

Addition Opportunity
to
Strengthen
the Bill

Remove  audit,
actuarial,
accounting, legal
and financial
consultancies from
the list of
procurement
contracts excluded
from the application
of the Act.
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The rationale for the inclusion of other exclusion areas needs to be

clarified. The current Bill has added to the items excluded. These

now include:

● the acquisition or rental of property, existing buildings, or

other immovable property or the rights thereon;

● the procurement or acquisition of financial consultancy,

fiscal agency or depository services, liquidation, and

management services for regulated financial institutions, or

services related to the sale, redemption, and distribution of

public debt, including loans and government bonds, notes,

and other securities;

● The procurement of agricultural products made in

furtherance of agricultural support programs and human

feeding programs, including food aid;

● legal advisory services and briefs;

● audit, actuarial, and accounting services;

● Procurement of agricultural products made in furtherance of

agricultural support programs and human feeding

programs, including food aid;

● the procurement of electricity, telecommunications, water,

and sewerage as provided for in any other law;

● Research and development contracts.

These procurement categories by government and public bodies

represent a broad scope of activities and a possible significant level

of expenditure. In addition, services such as audit, actuarial,

accounting, legal and financial consultancies could be easily
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achieved through one of the methods and conditions prescribed

within the current Bill.

(3) Application of

Act

(2) The current Bill removes a provision from the 2021 Act that the

Minister of National security, with permission of the Cabinet, could

determine that procurement related to national defense or national

security requires the application of specific measures. Best

practices promote as few exclusions as possible.

Removal Endorsed by
Best
Practices

Remain as is

(5)
Procurement of
Public Bodies.

1-3,
2(b),
(d)

The 2021 Act and the current Bill contain procurement expectations

for Public Bodies such as State Owned Enterprises. The Current

Bill more explicitly affords the Minister the capacity to require Public

Bodies to comply with any or all provisions of the Act. The Current

Bill also adds a requirement that Procurement Guidelines of Public

Bodies must abide by the Principles of Procurement, as outlined in

the second schedule of the Bill. Finally, the current Bill removes the

requirement of Public Bodies to publish notice of procurement

awards over $25,000 in the Newspaper. These would still be

required to be published within 60 days on the Bodies website and

the electronic Procurement System. These adjustments are

appropriate given the local context, provided that the monitoring

and enforcement of these requirements be consistent and

transparent.

Addition &
removal

Endorsed by
Best
Practices

Remain as is.
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Part 2: Public Procurement Authorities

Part Section Sub
sect
ion

Notes Action Reaction Recommendation

(2) (11) Constitution of

Public

Procurement

Board.

The current Bill Removes the tenure terms of the Procurement

Officer from the 2021 Act. As per the OECD and the Global Institute

for Fiscal Transparency, best practices support fixed terms.

Removal Opportunity
for
Strengthening
Bill

Restore fixed
terms

The current Bill omits the section on financial provisions for The

Procurement Officer and Board. This omission indicates funding is

under the discretion of the Ministry instead of Parliament, as

previously stated in the 2021 Act. Funding determinations outside

the Ministry, which provides supervision, would demonstrate greater

independence.

Removal Opportunity
for
Strengthening
Bill

Clarify Funding
source and
mechanism to
ensure the
appropriate level
of resourcing and
independence.

The constitution of the Public Procurement Board is modified in the

new bill. The Appointment of the Chair and two civil society

members are now placed within the discretion of The Minister.

Previously these were at the discretion of the Prime Minister.

Alternatively, these can be positioned to be more independent if the

appointment lies under the Governor General with the consultation

Removal Opportunity
for
Strengthening
Bill

- Revise
Appointment
process of the
Chair of the
Procurement
Board to fall
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of the Prime Minister and Leader of the Opposition. Additionally, the

current act omits the representatives from the industry from the

Procurement Board. Including industry leaders, as identified

through the chambers of commerce or other relevant industry

associations, can ensure a more outstanding balance of private

sector representation on the committee and add a valuable

stakeholder perspective. Finally, instituting terms of service on the

Procurement Board and Tender committees. This action would

reflect a global standard as noted by The OECD and reflected in

Procurement regulation from the UK, which recognizes "a Rotation

of duties, particularly in sensitive posts or those giving staff the

opportunity for long-term commercial connections."

under the
Governor
General with
recommendation
of the Prime
Minister with
Consultation with
the Leader of the
Opposition.
- Add an
Industry
representatives,
recommended by
the Chambers of
Commerce (one
from Nassau &
from The Family
Islands).           -
Restore Terms of
services.

In the 2021 act, a rotation of Permanent Secretaries from various

Ministries would serve 3-year terms on the Procurement Board. The

model proposed in the new bill of having the PS solely from The

Ministry of Works serves permanently on the Board. To ensure the

separation of duties and authorizations, the 2021 Act model may

offer greater accountability. Though essential to have a person with

Revision Requires
additional
review

Research
allocation of
Procurement
Contracts and
restore 3-year
rotation of PS
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technical expertise in Ministry of Works infrastructure projects on

the Board, a potential bias in decision-making may be implied, as

the Ministry is one of the most significant issuers of large contracts

that fall under the financial threshold of the Board. More data on the

anticipated frequency of contracts and their associated Ministries

would help understand the implications.

based on the top
public bodies
that issue
Procurement
contracts.

Additionally, the current act omits representatives from the industry.

Including industry via the chambers of commerce or other

associations ensures a greater balance of sector representation on

the committee and adds a valuable stakeholder perspective.

Removal Opportunity
for
strengthening
Bill

Add Industry
representatives,
as suggested by
the Chambers of
Commerce, to the
Procurement
Board.

(19) The Current Bill expands the Thresholds for responsibilities for the

Tinder and Procurement committees. The Public Body Minister

would make decisions on procurement contracts of $25,000-

$400,000 (2021 Act has these at $25,000 to $250,000). The

Procurement Board would make decisions on Procurement

Contracts of $400,001- $2,500,000 (the 2021 Act has this at

$250,001-$1.2 Million). The Cabinet would approve procurement

contracts over $2,500,000. These expanded thresholds afford a

wider range of decision-making capacity for the Tender

Committees, the Minister responsible for a Public Body, and the

Procurement board. The thresholds also mean less oversight of

high-value procurements by the Cabinet. This could increase

timeliness but may also require that systems of transparency and

Revision Opportunity
for
strengthening
Bill

Remain as is and
Restore
dedicated
Procurement
Tribunal to
manage and
adjudicate
appeals and
ensure Chief
Procurement
Officer has
resources to
review and

9



accountability be paramount to ensure public trust and effective

decision-making. With the expanded thresholds, it is also important

to reinforce accountability through a clear, accessible, and

transparent appeal process and 2021itize cross-agency

coordination to ensure consistency and reduce the opportunity for

overlap.

coordinate
across public
bodies.

(29) The 2022 Bill introduces and better explains Electronic Reverse

Auction as a Procurement method. This is a modern Procurement

Method that is becoming widely used. More description of the

method can ensure that it is appropriately used and understood by

prospective vendors.

Addition Endorsed by
Best Practices

Remain as is

(31) (2) The new Bill offers a "direct award" as a new procurement option

and removes the "limited bidding" per the previous act.

Direct Award affords discretion to bypass the bidding process for

contracts of $100K> within specific terms. Some of these terms

could be taken advantage of through loose interpretation. Requiring

clear and detailed justification by the Procurement officer/Board

2021 to purchase could help ensure consistency and fair

interpretations. Additionally, labor from persons with disabilities and

local vendors should be preferred over labour from those in prison.

Addition Opportunity
for
Strengthening
Bill

Revise language
to further specify
justification to
utilize Direct
award and
indicate a
preference for
labor from
Persons with
Disabilities and
local
communities
over those in
prison.
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(33) (2) The Current Bill removes the requirement from the 2021 Act to

publish Requests for Proposals of Consultants with a value

Between $50,000 and $1,000,000 in The Official Gazette. They are

still to be published in relevant trade publications, journals, and

other electronic means. Best practices for openness would support

High-Value consultancies to be published in vehicles regularly

accessible to the public, such as The Gazette.

Removal Opportunity
to strengthen
the Bill

Restore
requirement to
publish Requests
for Proposals of
Consultants with
a value Between
$50,000 and
$1,000,000 in The
official Gazette,
or a national
newspaper.

(34) The prohibition of multiple Bids from the same Beneficial Owner is a

critical point to support transparency and competitiveness in both

pieces of legislation.

No
Change

Endorsed by
Best Practices

Remain as is

(37) (3) The current Bill specifies that fees for bidding documents shall be

no higher than the cost of printing and distribution. This helps to

ensure that the bidding costs are as low as possible, which

supports MSMEs from participating; this represents inclusion in the

process.

Addition Endorsed by
Best Practices

Remain as is

(38) The Past Act and current Bill both reflect the same pre-qualification

criteria.

No
Change

Endorsed by
Best Practices

Remain as is

(39) (1) The 2022 Bill is almost the same as the 2021 Act. The Bill removes

the option to publish Procurement notices in the Gazette, making

the legislation more specific that publication is to happen via a

national newspaper and electronically on the procurement system.

Removal Endorsed by
Best Practices

Remain as is
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Ensuring that procurement notices are widely distributed through

accessible means reflects the best standards for fair competition.

(40) (b) The Current Bill removes the reference to invitation to bids including

"performance security".

Removal Requires
additional
review

Further review
the implications
of this change.

(43) The "Domestic preferences" section in the current Bill has been

removed and replaced with "Development preferences." The 2021

Act specifies that there can be a domestic preference indicated in

the bidding, which would need to be set in nature and percentage in

an invitation to bidding, and requires the bidders to provide

documentation to establish that they are eligible for this preference.

The 2021 Act allowed the Minister to develop domestic preference

rules and regulations. The Current Bill indicates that there can be a

margin of preference afforded to MSME; women-owned

businesses, Family Island businesses; youth-owned businesses.

This introduces more categories that can be afforded a preference,

but other than a" Family Island owned business," it does not

promote a "local" selection. The domestic preference in the 2021

Act was rationalized as a way to ensure greater local competition

and foster greater domestic economic activity. The new language

could allow procurement decisions to be more heavily weighted by

other factors and result in fewer local contracts.

The Asian Development Bank notes that while preferences can be

effective ways to stimulate greater inclusion in public contracting,

some jurisdiction preferences are shown to have little

Revision Opportunity
for
Strengthening
Bill

Remain, with
addition of
“Businesses
owned by
Persons with
Disabilities”.
Develop
partnerships with
the National
Statistical
Institute to
collect and
analyze data on
the use and
impact of these
preferences. This
analysis can be
incorporated into
the periodic
review of the law.
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cost-effectiveness and have minimal impact on promoting

sustainability. As the law is enacted, it will be valuable for local

Data is gathered comprehensively and analysis occurs in the use of

domestic preferences to assess or evaluate the impact.

The development preferences could also be expanded for greater

inclusion to include businesses owned by persons with disabilities.

(44) The Current Act removes the prescribed range of two to five

percent for "Bid Security." This allows public bodies more discretion

in determining this amount.

Removal Requires
additional
review

Review

(45) The Current Act removes the prescribed range of no more than ten

percent for "Performance Security." This allows these public bodies

more discretion in determining this amount.

Removal Requires
additional
review

Review

(50) The current bill removes the section from the 2021 Act that

specifies a prohibition of negotiations between the bidder and the

procurement unit or tender committee once exams and evaluation

of the bids have begun. This is below a global standard and

potentially impedes the competitiveness and transparency of the

procurement process. The OECD and Global Institute for Fiscal

Transparency indicate It is essential to define clear restrictions for

procurement officials in their interaction with bidders at various

stages of the procurement process.

Removal Opportunity
for
Strengthening
Bill

Restore this
section

(57) (1) The 2022 Bill and the 2021 Act require publication within 60 days of

the award. Both Bills need to publish awarded procurement

contracts; however, The current Bill adds the specific terms "goods,

Addition Opportunity
for

Adopt language
that reflects that
all procurement
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works, and services." This implies that contracts outside of these

definitions may avoid required publishing. Therefore, principles of

Accountability and Transparency hold that language in the Bill

should reflect that all procurements should be published to prevent

any loopholes. Additionally, the 2022 Bill specifies that private or

residential addresses should be redacted.

Strengthening
Bill

contracts under
the law require to
be published.

(57) (2) The current Bill requires additional information from awarded

procurement contracts to be published. The additions included a

description of the scope, the location of the contract, and any

beneficial owners, which supports greater transparency and

accountability.

Addition Endorsed by
Best Practices

Remain as is.

(58) The Current Bill adds a specific section for publishing beneficial

owners. This supports Minimizing conflict of interest and

transparency and is reflective of best practices per the OECD and

other multilateral regulatory agencies.

Addition Endorsed by
Best Practices

Remain as is.

Part 5: Challenges and Appeal Tribunal

Part Section Subsection Notes Action Reaction Recommendation

(5) (59) The Current Bill removes the establishment of a

Procurement Review tribunal as per the 2021 act. The

Tribunal is defined as the Tax Appeal Commission

according to the 2020 Tax Commission Act, which

describes the function and composition of this commission

but is not currently available on the government website for

public review; only the Bill is posted.) The Tax Commission

Removal Opportunity for
Strengthening
Bill

Restore a dedicated
Procurement
Tribunal.
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President is appointed with advice solely from the Prime

Minister. The 2021 act has the appointment of the Tribunal

president by The Governor-General acting on the direction

of the Judicial and Legal Service Commission. This

establishes a greater level of independence. Additionally,

the Tax Commission members are required to be,

appropriately, "a counsel and attorney, licensed accountant

or licensed broker experienced in taxation matters or

assessment of the real property." The 2021 Act required

that the Tribunal be members who "may include

economists, surveyors, accountants or persons with

substantial and relevant experience in public procurement

and related fields of expertise." This is more suitable for

deciding issues of Procurement. Also, The Tax

Commission Act places a fiscal responsibility and burden

of proof on the claimant. This may disincentivize and

disadvantage bidders, particularly SMEs, who may have

minimal financial and administrative resources, in making

claims for appeal. As noted in countries such as the UK

and Australia, SMEs are particularly challenged in

accessing government contracts by bureaucracy.

(61) (2) & (4) The current Bill and 2021 Act requires the President to

appoint a panel, fix a date, and publish notice of the appeal

within ten days of receipt of the complaint. The Panel then

must notify the bidder of the decision within ten days.

These timelines reflect best practices but are ambitious to

No
Change

Opportunity for
Strengthening
Bill

Restore a dedicated
Procurement
Tribunal
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incorporate into the existing Tax Commission, which has

no such requirements for response and 180 days to settle

received claims. Establishing a dedicated Tribunal would

support the achievement of these timelines and terms of

resolution.

Part 7: Miscellaneous

Part Section Subsection Notes Category Reaction Recommendation

(7) The current Bill removes a section that allows for the

Financial Secretary

"upon a report by the Auditor-General, the Director of

Internal Audit, the Treasurer, the head or deputy head of

the procuring entity or any senior officer employed in the

procuring entity to impose a surcharge on a current or

former employee or agent of a procuring entity who has

subverted the regulated procurement process." This

section included terms for notification, withdrawal, and

appeal of the surcharge. This section has precedent

regionally in law from Jamaica, reinforces adherence to

government regulations, and creates a mechanism for

retrieving lost monies through substandard procurement

practices. Removal of the section does not support the

highest level of accountability.

Removal Opportunity
for
Strengthening
Bill

Restore Surcharge
with more specifics
as to criteria of
implementation.
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The current Bill removes a section requiring a review

every five years of the Act by a Committee of Parliament,

with the first review to commence three years after the

initial appointment of the Act. Including this level of study

in the legislation represents a significant commitment to

practical policy-making. A multi- sector commission for

review of the law could be adopted to improve

transparency and accountability.

Removal Opportunity
for
Strengthening
Bill

Restore 5-year review
of the law and revise
to require  a
multi-sector
commission to
conduct the review.

Second Schedule

Part Section Subsection Notes Category Reaction Recommendation

Part (2) The current Bill includes a list of the Principles of

Procurement. These are reflective of a global standard

and their inclusion enshrines the principles in the

legislation.

Addition Endorsed by
Best Practices

Remain as is.
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